STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ROBERT J. HOAG
Petitioner,
VS. Case No. 05-4355

DEPARTMENT OF HEALTH,

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER

Thi s cause cane on for formal hearing before Harry L.
Hooper, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on January 30, 2006, by video
tel econferencing with the parties appearing in Jacksonville and
the Adm nistrative Law Judge appearing in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Robert J. Hoag, pro se
Pl unbi ng & Contracting by Hoag
Post O fice Box 7931
Jacksonville, Florida 32238

For Respondent: Catherine R Berry, Esquire
Departnment of Health
515 West Sixth Street
Jacksonville, Florida 32206-4311

STATEMENT OF THE | SSUE

The issue is whether Petitioner created a sanitary nui sance
in violation of Florida Adm nistrative Code Rul es 64E-

6.022(1) (1) and 64E-6.022(1)(q) and, if so, the proper penalty.



PRELI M NARY STATEMENT

Petitioner Robert J. Hoag (M. Hoag), a contractor who
wor ks on septic tanks, was served a "Citation for Violation
Onsite Sewage Progranif Sanitary Nui sance"” at a job site in
Jacksonville, Florida, on April 15, 2004. M. Hoag requested an
adm ni strative hearing by conpleting Part 9 of the Ctation on
April 16, 2004. On Novenber 29, 2005, nore than a year and a-
half later, the matter was filed with the D vision of
Admi ni strative Hearings.

At the hearing, M. Hoag testified on his own behalf and
offered into evidence Petitioner's Exhibit No. 1, consisting of
20 phot ographs, which was accepted i nto evidence. Respondent
presented the testinony of two witnesses and offered
Respondent's Exhi bit No. 1, photographs, which were accepted
into evidence.

No transcript was filed. After the hearing, Petitioner and
Respondent filed Proposed Findings of Fact and Concl usi ons of
Law on February 8 and 9, 2006, respectively.

References to statutes are to Florida Statutes (2003)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. The Department of Health, Duval County Health
Departnment (Departnent), is the state agency charged with

enforcing the statutory and regul atory provisions pertaining to



septic tank installations and repairs in Florida, pursuant to
Section 381.0065, Florida Statutes, and Florida Adm nistrative
Code Sub- Chapter 64E-6.

2. M. Hoag is registered as a Septic Tank Contractor
pursuant to Florida Adm nistrative Code Rule 64E-6.019. He was
i ssued registration no. SR0911053.

3. It was necessary to install a new septic tank at
resi dences | ocated at 8817 and 8821 Bel | rose Avenue, in Duval
County, during March 2004. The owner of the prem ses,

Ben Lewis, contracted with Florida Septic Tank Service, Inc., to
acconplish this work. A repair application was submtted to the
Department on March 8, 2004, and was approved.

4. Florida Septic Tank Service, Inc., engaged M. Hoag, of
Pl umbi ng and Contracting by Hoag, to acconplish the plunbing
portion of the operation.

5. Sonetime on April 8, 2004, the exact time not being
estimted, M. Hoag disconnected the stub fromthe residences
that ran to the fornmer septic tank. This was done so that pipes
could be run to a new septic tank. He neither connected the
line that he disconnected to the new septic tank nor capped the
pi pe.

6. M. Hoag requested the occupants of the residences to
refrain fromusing the sanitary facilities within the residences

until he was able to continue his work on April 9, 2004.



Despite this request, the facilities were used between April 8,
2004, and April 9, 2004.

7. On April 9, 2004, sonetinme prior to 11:45 in the
nor ni ng, Col |l een Bi erbach, an inspector with the Departnent,
entered the prem ses of 8817 and 8821 Bell rose Avenue and
observed househol d wast ewater and human fecal matter on the
ground at the termnus of the stub. Pictures were taken that
menori alized the nature of the deposits.

8. Inspector Scott Turner, of the Departnent, issued a
citation to M. Hoag that indicated that the offense occurred at
11:45 a.m on April 9, 2004. The citation reflected a violation
of Section 386.041(1)(a), Florida Statutes, and Florida
Adm ni strative Code Rule 64E-6.022(1)(l) and (q). Wth regard
to Florida Adm nistrative Code Rule 64E-6.022(1)(l), the
citation charged only that he commtted, "G oss negligence,

i nconpet ence, or m sconduct which causes no nonetary harmto a
custoner."” The citation was accepted by M. Hoag on April 15,
2004.

9. M. Hoag's failure to either connect the line to the
new septic tank or to cap the outflow |ine, caused an unsanitary
and unsafe condition to exist at 8817 and 8821 Bel|lrose Avenue,
Duval County, on April 9, 2004. No evidence was adduced as to

the exact time that the pipe was opened on April 8, 2004, or as



to the exact tine that the pipe was closed and the area
decontam nated on April 9, 2004.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceeding. § 120.57(1), Fla. Stat.

11. The Departnent has the burden of proving by clear and
convinci ng evidence that M. Hoag violated the provisions of
Section 386.041(1)(a), Florida Statutes, and Florida
Adm ni strative Code Rule 64E-6.022(1)(l) and (q) because the
Departnent proposed to assess a fine in the anmount of $1, 000.

See Departnent of Banking and Finance, D vision of Securities

and | nvestor Protection v. OGsborne Stern and Co., 670 So. 2d 932

(Fla. 1996).

12. Florida Adm nistrative Code Rule 64E 6.022, Standards
of Practice and Disciplinary CGuidelines, provides in pertinent
part, as follows:

Rul e 64E-6.022 Standards of Practice and
Di sci plinary Guidelines.

(1) It shall be the responsibility of
persons regi stered under this rule to see
that work for which they have contracted and
whi ch has been performed by them or under
their supervision is carried out in
conformance with the requirenents of al
applicable Florida Statutes and Chapter 64E-
6, F.A.C. The followng actions by a person
i ncluded under this rule shall be deened
unet hi cal and subject to penalties as set



13.

forth in this section. The penalties listed
shall be used as guidelines in disciplinary
cases, absent aggravating or mtigating

ci rcunst ances and subj ect to other

provi sions of this section.

* * *

(') G oss negligence, inconpetence, or
m sconduct whi ch:

1. Causes no nonetary or other harmto a
custoner, or physical harmto any person.
First violation, letter of warning or fine
up to $500; repeat violation, $500 fine and
90 day suspension or revocation.

2. Causes nonetary or other harmto a
custoner, or physical harmto any person.
First violation, letter of warning or fine
up to $500 and 90 day suspension; repeat

vi ol ation, $500 fine and revocati on.

* *x %

(gq) Creation or nmintenance of a sanitary
nui sance as defined by Section 386.041, F.S.
violation, letter of warning or fine up to
$500; repeat violation, 90 day suspension or
revocation.

Section 386.041(1)(a) provides as follows:
386.041. Nuisances injurious to health.

(1) The follow ng conditions existing,
perm tted, nmaintai ned, kept, or caused by
any individual, rmunicipal organization, or
cor poration, governnental or private, shal
constitute prima facie evidence of

mai ntai ning a nui sance injurious to health:

(a) Untreated or inproperly treated human
wast e, garbage, offal, dead animals, or
dangerous waste naterials from manufacturing
processes harnful to human or aninmal life
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and air pollutants, gases, and noi sone odors
whi ch are harnful to human or animal life.

* % *

Section 386.03 provides as follows:

386. 03. Notice to renove nui sances;
authority of Departnent of Health and | ocal
health authorities.

(1) The Departnent of Health, upon
determ ni ng the exi stence of anything or

t hi ngs herein declared to be nui sances by

I aw, shall notify the person or persons
commtting, creating, keeping, or

mai ntai ning the sanme, to renove or cause to
be renoved, the same within 24 hours, or
such other reasonable tinme as may be

determ ned by the departnent, after such
noti ce be duly given.

(2) If the sanitary nuisance condition is
not renoved by such person or persons wthin
the tine prescribed in said notice, the
departnent, its agents or deputies or |ocal
health authorities, may within the county
where the nui sance exi sts, renove, cause to
renove, or prevent the continuing sanitary
nui sance condition in the foll owi ng manner:

(a) Undertake required correctional
procedures, including the renoval of sane if
necessary; the cost or expense of such
removal or correctional procedures shall be
paid by the person or persons commtting,
creating, keeping, or naintaining such

nui sances; and if the said cost and expense
t hus accruing shall not be paid within 10
days after such renoval, the sane shall be
collected fromthe person or persons
commtting, creating, keeping, or

mai nt ai ni ng such nui sances, by suit at |aw,
but this paragraph shall not authorize the
departnent to alter, change, denolish, or



remove any nachi nery, equipnent, or facility
designed or used for the processing or

di sposing of liquid or snoke effluent of a
manuf act uri ng pl ant.

(b) Institute crimnal proceedings in the
county court in the jurisdiction of which
the condition exists against all persons
failing to conply with notices to correct
sanitary nui sance conditions as provided in
this chapter.

(c) Institute | egal proceedi ngs authorized
by the departnent as set forth in
s. 381.0012.
(d) Institute adm nistrative proceedi ngs
aut hori zed by the departnent as set forth in
s. 381.0061.
15. The five sections of Part 1 of Chapter 386, entitled

Sanitary Nui sances, nust be read in para materia. Section

386.03 requires that a registrant be provided notice and nust be
provi ded 24 hours, or "such other reasonable tine as nay be
determ ned by the departnment” to abate the nuisance. This is a
condi tion which nust be satisfied if one of the actions |isted
in Section 386.03(2)(a)-(d), is to be instituted. The
Departnent did not prove that 24 hours passed prior to the

i ssuance of the citation or the abatenment of the nui sance nor
did the Departnent prove that it gave himsone alternate tine
peri od.

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it



RECOMVENDED t hat the Departnent of Health, Duval County
Heal th Departnent, dismss the citation issued to M. Hoag on
April 9, 2004.

DONE AND ENTERED thi s 15th day of February, 2006, in

Tal | ahassee, Leon County, Florida.

2oy Ll

HARRY L. HOOPER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 15th day of February, 2006.

COPI ES FURNI SHED,

Catherine R Berry, Esquire
Department of Health

515 West Sixth Street
Jacksonville, Florida 32206-4311

Robert J. Hoag

Pl umbi ng & Contracti ng by Hoag
Post O fice Box 7931
Jacksonville, Florida 32238

R S. Power, Agency derk
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701



Timothy M Cerio, General Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Dr. John O Agwunobi, Secretary
Department of Health

4052 Bald Cypress Way, Bin AO00
Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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